Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1990

Ehlers and Ehlers Architects, Inc., a Utah
Corporation v. Carbon County, A Public
Corporation : Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
L. Charles Spafford; Chase Kimball; Spafford & Spafford; Attorneys for Plaintiff-Appellant.
Gene Strate; Carbon County Attorney; John E. Schindler; Deputy County Attorney; Attorneys for
Defendant-Appellee.
Recommended Citation
Brief of Appellee, Ehlers Architects v. Carbon County, No. 900051 (Utah Court of Appeals, 1990).
https://digitalcommons.law.byu.edu/byu_ca1/2450

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

3hlEF
UTAK
DCC>
K;- U
5

<\WO^\^tP\

A°IO

IN THE UTAH COURT OF APPEALS
EHLERS & EHLERS ARCHITECTS,
INC., a Utah Corporation,

BRIEF OF APPELLEE

Plaintiff-Appellant.
vs.

Appeal No. 900051-CA

CARBON COUNTY, A Public
Corporation,
Priority 14(b)
Defendant-Appellee
APPEAL FROM THE SEVENTH DISTRICT COURT OF CARBON COUNTY
STATE OF UTAH, HONORABLE BOYD BUNNELL, Judge
L. CHARLES SPAFFORD (4416)
CHASE KIMBALL (4993)
SPAFFORD & SPAFFORD
A Professional Corporation
425 East 100 South
Salt Lake City, Utah 84111
Telephone: (801) 363-1234
Attorneys for Plaintiff-Appellant
GENE STRATE
Carbon County Attorney
JOHN E. SCHINDLER
Deputy County Attorney
120 East Main Street
Price, Utah 84501
Telephone: (801) 637-4700
Attorneys for DefendantAppellee

APR? 01Q9Q

TABLE OF CONTENTS

STATEMENT OF THE CASE

1

SUMMARY OF ARGUMENT

3

POINT I - STANDARD OF REVIEW

4

POINT II - 1978 CONTRACT CONCLUDED

4

POINT III - NO CONTRACT IN 1985

8

POINT IV - ESTOPPEL

9

CONCLUSION

11

CERTIFICATE OF MAILING

13

EXHIBITS

14

EXHIBIT A - FIRST AMENDED COMPLAINT

14A

EXHIBIT B - 1978 CONTRACT, STANDARD FORM OF
AGREEMENT BETWEEN OWNER AND
ARCHITECT

14B

EXHIBIT C - AFFIDAVIT OF TIM SIMMONS

14C

EXHIBIT D - AFFIDAVIT OF NORMAN PRICHARD

....

14D

EXHIBIT E - DEFENDANT'S MEMO IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT
14E
EXHIBIT F - PLAINTIFF'S RESPONSE MEMO TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT
14F
EXHIBIT G - TRIAL COURT'S RULING ON MOTION FOR
SUMMARY JUDGMENT

14G

EXHIBIT H - DEFENDANT'S REPLY MEMO REGARDING
DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT

14H

TABLE OF AUTHORITIES
CASES
English v. Kienke, 774 P.2d 1154 (Utah App., 1989)

...

4

Blue Cross and Blue Shield v. State, 779 P.2d 634
(Utah, 1989)

4

Utah State University of Agriculture v. Sutro & Co,
646 P.2d 715 (Utah, 1982)

9, 10

Larsen v. Wycoff, 624 P.2d 1151 (Utah, 1981)

11

STATUTES
UCA Section 17-5-5, 1987

8, 10

IN THE UTAH COURT OF APPEALS
EHLERS & EHLERS ARCHITECTS,
INC., a Utah Corporation,

BRIEF OF APPELLEE

Plaintiff-Appellant,
vs,

Appeal No. 900051-CA

CARBON COUNTY, A Public
Corporation,
Priority 14(b)
Defendant-Appellee

STATEMENT OF THE CASE
Plaintiff's First Amended Complaint (Exhibit A) alleges
a breach of an alleged contract.

The

nature of

this case,

therefore, is one of contract.
On or about February 1, 1978, plaintiff contracted with
defendant
Justice

concerning
Center.

a
The

project
plaintiff

known

as

performed

connection with the Criminal Justice Center
the stages
titled

the

Form

of

Agreement

services

in

project through

of design and design development.

Standard

Criminal

Between

(See contract
Owner

and

Architect - Exhibit B, page 3, paragraph 1.1,1 6c 1.1.4.)
Progress through these stages were necessary to present
the matter to
whether

the

there

voters

would

be

of
a

construction of the Criminal
1981,

plaintiff

presented

Carbon

County

to determine

bond issue to actually pay for
Justice Center.

In February,

the appropriate drawings to the

Carbon

County

issue was

Commission.

not approved

An

election was held and the

by the

voters.

That election was

canvased on June 15, 1981,
The

plaintiff

accepted

payment

of

$56,000

thereby

concluding the relationship between plaintiff and defendant.
(EHLERS'

Deposition,

page

73.)

Criminal Justice Center project

The

would

plaintiff knew the
not

continue unless

the vote was in favor of a bond issue.

(EHLERS' Deposition,

page 58, line 22 to line 3, page 59 and

page 79, line 21 to

line 6, page 80. )
In February,
Tri-Court

1985, a

Complex.

constructed

to

board was formed to construct the

This

house

the

Complex
Carbon

was

designed

County facility for the

District, Juvenile and Circuit Courts together
staff.

with support

(Exhibit C, SIMMONS' Affidavit.)

Plaintiff

brought

this

action

contract alleging the Tri-Court
of

and

the

Criminal

Justice

asserting

Complex
Center

is

a breach of

a continuation

project.

(EHLERS'

Deposition, page 76, lines 11-16 and page 87, lines 1-7.)
The defendant brought a

Motion for

Summary Judgment on

the basis that plaintiff's contract of February 1, 1978, had
been paid and
terminated.

satisfied
In support

two (2) Affidavits:

and

the

contractual relationship

of this Motion defendant submitted

one from

TIM SIMMONS

2

(Exhibit C) and

one from

NORMAN PRICHARD

(Exhibit D).

Defendant asserted

certain undisputed facts in its Memorandum in Support of its
Motion

for

responded

Summary
by

undisputed

not

Judgment

(Exhibit

disputing

facts

except

the

for

E).

Plaintiff

defendant's statement of

two

(2)

additions.

(See

Exhibit F - Plaintiff's Response Memorandum.)
The

trial

particulars

to

court,
be

in

his

Ruling,

"unimportant".

determined

(Exhibit

G

these

- Trial

Court's Ruling on Motion for Summary Judgment.)
The

trial

court

concluded

contract was completely performed
Tri-Court

Complex

was

a

the

February

and terminated,

different

and

1, 1978,
that the

distinct project

without relation to the February 1, 1978, contract and there
was

no

enforceable

agreement

defendant authorizing the
the

Tri-Court

Complex

between

plaintiff
project.

to

plaintiff

and

proceed concerning

(See Exhibit G - Court's

Ruling on Motion for Summary Judgment.)

SUMMARY OF ARGUMENT
Plaintiff asserts

alternatively

that

a

new contract

exists, an old contract was revived or that the defendant is
estopped to deny a contract.
to the

trial court

These arguments were presented

without submission

of facts other than

sparse citation to plaintiff's deposition.
3

Defendant submits

the 1978 contract was completed, that

no new contract existed and estoppel cannot be sustained.
POINT I
STANDARD OF REVIEW
When

reviewing

a

summary

judgment

this

court shall

consider all

facts and inferences therefrom in a light most

favorable to

the party

English v.
appellate

Kienke, 774
court

conclusions of
Blue Cross

shall

against whom
P.2d 1154
not

law, but

and Blue

defer

judgment was granted.

(Utah App.,
to

the

1989).

trial

The

court's

shall review same for correctness,

Shield v.

State, 779

P.2d 634 (Utah,

1989) .
POINT II
1978 CONTRACT CONCLUDED
To

begin

this

analysis

we

substance of the project which was
contract.

The

plaintiff

must first understand the
the subject

explained

the

of the 1978

project

in his

Deposition, page 49, line 15 to line 2, page 50,
"QUESTION: Am I correct in understanding then, Mr.
EHLERS,
that
the
final
project
included a
remodeling of the existing courthouse to change a
court facility, included circuit courtroom and add
a commission chambers?
ANSWER:

That's right.

QUESTION:
And an
addition
courthouse for a jail facility?

4

to

the

existing

ANSWER:

That's correct,

QUESTION:
ANSWER;

And a parking lot?

Yes.

QUESTION: And that's the substance of the project
that went to bond?
ANSWER:
The

That's right."

first

phase

-

the

schematic design phase - was

completed, as was the second phase - the
phase - prior to the bond election.

design development

Mr. EHLERS testified,

"QUESTION: Let me back up a little bit. When was
the design development phase concluded then in
reference to Exhibit 1?
ANSWER:
It would have been completed just prior
to March 9, 1981, and March 15, 1981, was the date
set aside, the target date to go to bond."
(EHLERS' DEPOSITION, page 42, lines 20-24.)
The matter

then

(EHLERS' DEPOSITION,

was

submitted

a

bond election.

page 43, lines 23-24.)

Mr. EHLERS was

aware the issue was rejected.

to

(EHLERS' DEPOSITION, page 44,

lines 6-14. )
The

plaintiff

acknowledged

in his testimony that the

contract was concluded upon the rejection of the bond issue.
"QUESTION:
Were you aware at that time that the
project wouldn't go forward unless the bond issue
passed?
ANSWER:
At that time I was aware that it would
not go at that time, but I was always told and
aware that
as some time it would move on?
therefore, I would keep dropping in as I went to

5

Moab or to Emery or whatever just to touch base
with the commissioners."
(EHLERS' DEPOSITION, page
58, line 22 to line 3, page 59.)
"QUESTION:
Is it a fair statement that you knew
that the project at least at that point would not
go forward unless the bond issue passed?
ANSWER:
right.

It

QUESTION:
held --

When that bond

ANSWER:

would

not

go

forward at that time,

issue

back

in

1981 was

Right.

QUESTION:
-- if that didn't pass then it wouldn't
go immediately forward?
ANSWER: That's right."
60, line 1-9. )

(EHLERS'

Further,

acknowledged

the

plaintiff

DEPOSITION, page

in his testimony

that he was paid an amount agreeable to him for

the work he

performed.
"THE WITNESS:
I agreed, and it's in your minutes
and it's in my letter, that if the project was
dead, instead of the amount due, $76,898.08, which
was all due with the submission of these drawings,
I would accept in full payment $56,000. Again, I
was trying to save the county knowing of their
funds condition.
QUESTION:
(By
not proceed?
ANSWER:
QUESTION:
ANSWER:

Mr.

Schindler) If the project did

Had died, then I would have accepted -$56,000?
$56,000.

6

QUESTION:

And let it go?

ANSWER:
And let it go." (EHLERS' DEPOSITION,
page 79, line 20 to line 6, page 80.)
"THE WITNESS: I was paid the $56,000 up to the
time of putting the job out for bond issue, and
had the project stopped then we were square."
(EHLERS' DEPOSITION, page 34, line 20-22.)
"QUESTION:
So when you say the
agreed, tell me how that occurred.

$56,000 was

ANSWER: That was just agreement with the County
Commission that for the work done to date with
their very tight budget and the fact that it had
to go to bond issue, it was an agreed figure that
if the bond issue failed and the project didn't
proceed at some time, or they had the right if
they wish to terminate the contract under the
stipulations of the contract, which they didn't do
at that time, but GUIDO did it in 1985, so that
was an agreed figure.
QUESTION:
So if I understand what you're telling
me then, at some point you and the commission, you
on behalf of EHLERS and EHLERS, Inc. and the
commission agreed that you should get $56,000?
ANSWER:
QUESTION:

That's right.
For what you'd done to that point?

ANSWER: That's right, but the actual amount based
on my estimate as I remember was around $76,000.
QUESTION:
Of what
don't understand.
ANSWER:
QUESTION:

you

should have gotten.

I

That's what I should have gotten.
But you agreed to take $56,000?

ANSWER: I agreed to take $56,000.
I'm always a
softy."
(EHLERS' DEPOSITION, page 38, line 5 to
line 1, page 39. )

7

Plaintiff's

testimony

provides

facts which substantiate the
paid

for

the

work

he

conclusion that

performed

and

concluded upon rejection of the bond
certified

on

June

15,

undisputed

1981,

material

plaintiff was

the

1978 contract

issue in
(Exhibit

D

the election
-

PRICHARD

formed

in 1985.

Affidavit, paragraph 8.)
POINT III
NO CONTRACT IN 1985
Plaintiff argues a
Plaintiff argues,

new

contract

"To revert

was

for a moment to the first day

of contracts class, offer plus acceptance
(Plaintiff's

Brief,

page

11,

statement is deficient in
the minds
document to
At

the

contract

was

argument to

court

for the
shall

a meeting of

points to

support this claim.

resurrected.

the
The

plaintiff argued the 1978
plaintiff

is submitting

this Court not advanced before the trial court.

less than

transaction of
be

must be

This simple

There is no written

level

Utah Code Annotated,
part, "Not

2.)

a contract.

which plaintiff

trial

paragraph

that there

to substantiate

equals contract."

valid

or

Section

17-5-5,

1987,

states in

two members shall constitute a quorum
business, and
binding

unless

therein."

8

no act
two

of the board

members

concur

As there

was no

formal commission

action in a valid,

open, public meeting of the commission,

hence there

was no

contract in 1985.
POINT IV
ESTOPPEL
Plaintiff asserts the defendant is estopped to deny the
existence of a contract.
Plaintiff

has

not

sustained

his

burden

of showing

estoppel.
The

leading

case

of

Utah

State

University

of

Agriculture and Applied Science v. Sutro & Co., 646 P.2d 715
(Utah, 1982)
available
however,

states the

against
is

a

away

general rule

governmental

from

this

that estoppel is not

entity.

the

words

and

deeds

therefore, have stated an

of

trend,

general rule; the philosophy

being that a governmental entity should
for

The

its

exception

be held accountable

agents.
to

the

The courts,
general rule.

These exception cases fall into two (2) categories.
One set
to

avoid

Reporter

of cases indicate that estoppel should operate

manifest
system

Colorado, Hawaii,

injustice.
utilizing
Montana,

States
this

Nevada,

Washington.

9

in

the

Pacific

language

are

Alaska,

New

Mexico,

Utah and

The other

set of

cases say estoppel should be utilized

when the party asserting the estoppel
on the

misstatement.

has reasonably relied

States in the Pacific Reporter system

utilizing this language are California, Oklahoma, Oregon and
Wyoming.
Utah

follows

indicated in

the

Sutro.

Memorandum

manifest
(See

regarding

injustice

Exhibit

Defendant's

F,

language

as

Defendant's Reply

Motion

for

Summary

Judgment.)
Plaintiff argues that a manifest injustice
because purportedly
relied on

has occurred

the plaintiff is out $64,000 because he

a statement

made by

the Chairman

of the Carbon

County Commission.
Plaintiff's argument fails for two (2) reasons.
The first

reason is

that the

plaintiff cannot sustain

his burden of showing reliance.
Mr.

EHLERS

agencies.
page 9.)
plaintiff

had

dealing

with

government

(EHLERS' DEPOSITION, Page 8, line 13 to line 25,
It

is certainly

was

aware

Annotated, Section
when

extensive

considering

of

reasonable to
the

requirement

17-5-5, 1987,
Mr.

EHLERS'

course, we were waiting for

conclude that the

This

of

Utah

Code

is especially true

testimony when he said, "of

the

final

go

ahead

to start

drawing." (EHLERS' DEPOSITION, page 63, lines 16 and 17.)

10

The second

reason is that in Utah estoppel is based on

an objective test.

Larson v.

Wycoff, 624

P.2d 1151 (Utah,

1981) .
The Larson case is an appeal of a summary judgment.
affirming the
Court

said

trial

courts

summary

summary

judgment

is

judgment

proper

estoppel may

the Supreme

when there is no

basis for awarding the relief sought by a party.
party claiming

In

Further, a

not rely on representations if

those representations are contrary

to his

own knowledge of

the truth or if he has means with which reasonable diligence
would disclose the truth.
decided on
conclude.
Motion

what a
The

for

Also,

the issue

of estoppel is

reasonable person in the situation would

trial

court,

Summary

by

Judgment,

granting

the defendant's

apparently

believed

a

reasonable person in that situation would not have relied on
the purported statements.

Mr. EHLERS went to the trouble of

preparing a formal contract concerning his dealings with the
County

in

1978.

Certainly

it is reasonable to conclude

that Mr. EHLERS would not proceed with incurring substantial
costs without a written contract in 1985.
CONCLUSION
Mr. EHLERS

succinctly stated his position in this case

when he testified,

11

"QUESTION:
And
its
your position in this
litigation then, Mr. EHLERS, that the project that
sits out here south of us right now, the new court
complex, was a continuation of the project which
was initiated in 1978 which is the subject of the
contract that's Exhibit 1 here?
ANSWER: Yes."
11-16. )
The

other

(EHLERS' DEPOSITION,

material

submitted

this court indicate without
Justice Center
distinct

controversy

the trial court and
that

the Criminal

and the Tri-Court Complex were different and

projects.

completed and

to

page 76, lines

The

plaintiff's

the plaintiff

1978

contract

was paid for his labor.

was
There

is no basis for the plaintiff to claim any further sums from
Carbon County.
The defendant
and

that

the

requests the Summary Judgment be affirmed

defendant

be

awarded

its

attorney

concerning this appeal.
DATED this

/ ^ ^ day of April, 1990.

GENE STRATE
Carbon County Attorney

JQHyN E. SCHINDLER
Deputy County Attorney
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the foregoing
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SPAFFORD

&

day

of

SPAFFORD,

Brief of
April,
425

and correct

Appellee, postage prepaid,
1990, to:

Chase Kimball,

East 100 South, Salt Lake City,

Utah, 84111.

Madalene C. Williams
Secretary
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CERTIFICATE OF MAILING

I hereby
copy of
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the foregoing
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Brief of
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April,

SPAFFORD & SPAFFORD, 425 East

100

Appellee, postage prepaid,
1990, to:
South,

Chase Kimball,
Salt

Lake City,

Utah, 84111.

Joh/yE.Schindler
DepSdty County Attorney
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EXHIBIT A
FIRST AMENDED COMPLAINT

14A

» •»

» «~- unrii * _ B.W»

EARL S. SPAFFORD
(3051)
L. CHARLES SPAFFORD (4416)
SPAFFORD & SPAFFORD
A Professional Corporation
311 South State Street
Suite #380
Salt Lake City, Utah 84111
Telephone: (801) 531-8020

J'JL 11 1253

OtC I 4 is P« '85

,,

Attorneys for Plaintiff, Ehlers & Ehlers Architects
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY
STATE OF UTAH

EHLERS & EHLERS ARCHITECTS,
INC.,

FIRST AMENDED
COMPLAINT

Plaintiff,
-vsCivil No, C 86 8093
CARBON COUNTY, A Public
Corporation,
Defendant,

COMES NOW the plaintiff, by and through his attorney of
record, and for cause of action alleges:
COUNT I
1. At all times material hereto, plaintiff under the laws
of the State of Utah with its principal place of business in Salt
Lake County, State of Utah.
2. Defendant, Carbon County, is a lawfully charted County
in the State of Utah.
3.

On or about the 30th day of April, 1985, the parties

hereto entered into an agreement whereby plaintiff would provide

certain goods, wares, and services in the agreed sum of
$120,008.83,
4.

That defendants having made a partial payment now

refuses and continues to refuse to make payment on said account
although demand has been made.
5. That as a consequence of defendants1 wrongful conduct,
plaintiff has been damaged in the sum of $64,008,83 and defendant
is liable therefor.
COUNT II
6.

By this reference, plaintiff incorporates the

allegations of Count I as though fully set forth herein.
7.

That plaintiff has provided certain goods, wares and

services of the fair value of $64,008.83.
8. That said goods, wares and services have inured to the
benefit of the defendant and that the defendant has utilized and
enjoyed the same.
9.

That defendant has failed and refused to make payment

for said services although demand has been made.
10.

That as a consequence thereof, defendant has been

unjustly enriched in the sum of $64,008.83 for goods, wares and
services provided by plaintiff.
COUNT III
11.

That in the event defendant chooses to contest this

action, a reasonable attorneys1 fee should be awared, pursuant to
Utah law, in the sum of not less than $10,000.00, or in such
amount as the Court may determine.

^

WHEREFORE,

plaintiff prays for damages in trie sum ot

$64,008,83, interest thereon at the highest legal rate, court:
costs, attorney's fees as prayed, together with such additional
relief as the court deems just and equitable under the
circumstances.
DATED this Xj£

da

Y

of

November, 1986.
SPAFFORD & SPAFFORD
A Professional Corporation

Earl S, Sp^ffordT /
L. Charles Spafford
Attorneys for Plaintiff

{i J

CERTIFICATE OF MAILXNg

I, Michele Tangaro declare as follows:

My office address is 311 South State Street, Suite 380,
Salt Lake City, Utah

84111.

I am over the age of 18 years

and not a party in this action.
On the date set forth below, I caused to be delivered
by U.S. Mail, true and correct copies of:

FIRST AMENDED COMPLAINT

To:

Keith H. Chiara
County Courthouse
Carbon County
Price, Utah 84501-3092

I declare under penalty of perjury that the foregoing
is true and correct and that this declaration was executed at
Salt Lake City, Utah on November

^ '

1986.

MICHELE TANGARO

&

EXHIBIT B
1978 CONTRACT, STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND ARCHITECT

14B

THE AMERICAN INSTITUTE OF ARCHITECTS
I * DEPOSITION
I {
EXHIBIT

AIA Document B131

Standard Form of Agreement Between
Owner and Architect
on a basis of a

PERCENTAGE OF CONSTRUCTION COST
THIS DOCUMENT HAS IMPORTANT LECAL CONSEQUENCES; CONSULTATION WITH
AN ATTORNEY IS ENCOURAGED WITH RESPECT TO ITS COMPLETION OR

MODIFICATION

AGREEMENT

made this
Hundred and

First

day of

February

in the year of Nineteen

Seventy-eight

BETWEEN
THE CARBON COUNTY COMMISSION FOR CARBON COUNTY

the Owner, and

EHLERS AND EHLERS ARCHITECTS, INCORPORATED

the Architect.

It is the intention of the Owner to erect the Carbon County Criminal J u s t i c e Center

hereinafter referred to as the Project.

The Owner and the Architect agree as set forth below.
AIA DOCUMENT B1J1 • OWNER-ARCHITECT ACREEMENT (PERCENTAGE) • APRIl 1970 EDITION • AIA*
• 1970 • THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVE., N.W., WASHINGTON, D. C. 20006

1

1
I

L THE ARCHITECT shall provide professional services for the Project in accordance with the Terms
and Conditions of this Agreement

II. THE OWNER shall compensate the Architect, in accordance with the Terms and Conditions of
this Agreement, as follows:
a, FOR THE ARCHITECT'S BASIC SERVICES, as described in Paragraph 1.1, Basic Compensation
computed at the following percentages of the Construction Cost, as defined in Article 3, for
portions of the Project to be awarded under
A Single Stipulated Sum Contract

per cent (

(preferred)

Separate Stipulated Sum Contracts

per cent (

A Single Cost Plus Fee Contract

per cent (

Separate Cost Plus Fee Contracts

per cent (

6
8
8
10

AN INITIAL PAYMENT of
F i v e Hundred
dollars ($ 5 0 0 . 0 0
shall be made upon the execution of this Agreement and credited to the Owner's account

%)
%)
%)
%)
)

If the Building is to be a remodel and addition to an existing
structure, it is agreed that the above percentages are to be
increased by two (2%) percent.
b. FOR THE ARCHITECT'S ADDITIONAL SERVICES, as described in Paragraph 1.3, compensation
computed as follows:
Principals' time at the fixed rate of
Thirty-five
per hour. For the purposes of this Agreement, the Principals are:

dollars ($

35.00

)

A. Jack Ehlers

Employees' time computed at a multiple of
two and o n e - h a l f
times the employees' Direct Personnel Expense,as defined in Article 4.

(

2-1/2

)

Additional services of professional consultants engaged for the normal structural, mechanical
and electrical engineering services at a multiple of One and O n e - h a l f
(
1-1/2
) times the amount billed to the Architect for such additional services.
Services of other professional consultants at a multiple of
one and O n e - h a l f
(
1-1/2
) times the amount billed to the Architect for such services.
The rates and multiples set forth in this Paragraph lib will be subject to renegotiation if the
services covered by this Agreement have not been completed within
twenty-four
( 24
) months of the date hereof.
c FOR THE ARCHITECT'S REIMBURSABLE EXPENSES, amounts expended as defined in Article 5.
d. THE TIMES AND FURTHER CONDITIONS OF PAYMENT shall be as described in Article 6.
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TERMS AND CONDITIONS OF AGREEMENT BETWEEN OWNER AND ARCHITECT

ARTICLE 1
ARCHITECT'S SERVICES
1.1

BASIC SERVICES
The Architect's Basic Services consist of the five
phases described below and include normal structural, mechanical and electrical engineering services.

SCHEMATIC DESIGN PHASE
1.1.1 The Architect shall consult with the Owner to ascertain the requirements of the Project and shall confirm
such requirements to the Owner.
1.1.2 The Architect shall prepare Schematic Design
Studies consisting of drawings and other documents illustrating the scale and relationship of Project components
for approval by the Owner,
1.1.3 The Architect shall submit to the Owner a Statement of Probable Construction Cost based on current
area, volume or other unit costs.
DESICN DEVELOPMENT PHASE
1.1.4 The Architect shall prepare from the approved
Schematic Design Studies, for approval by the Owner, the
Design Development Documents consisting of drawings
and other documents to fix and describe the size and
character of the entire Project as to structural, mechanical and electrical systems, materials and such other essentials as may be appropriate.
1.1.5 The Architect shall submit to the Owner a further
Statement of Probable Construction Cost.
CONSTRUCTION DOCUMENTS PHASE
1.1.6 The Architect shall prepare from the approved Design Development Documents, for approval by the Owner, Working Drawings and Specifications setting forth in
detail the requirements for the construction of the entire
Project including the necessary bidding information, and
shall assist in the preparation of bidding forms, the Conditions of the Contract, and the form of Agreement between the Owner and the Contractor.
1.1.7 The Architect shall advise the Owner of any adjustments to previous Statements of Probable Construction
Cost indicated by changes in requirements or general
market conditions.
1.1.8 The Architect shall assist the Owner in filing the
required documents for the approval of governmental
authorities having jurisdiction over the Project,
•IDDINC OR NEGOTIATION PHASE
1.1.9 The Architect, following the Owner's approval of
the Construction Documents and of the latest Statement
of Probable Construction Cost, shall assist the Owner in

obtaining bids or negotiated proposals, and In awarding
and preparing construction contracts.
CONSTRUCTION PHASE —ADMINISTRATION
OF THE CONSTRUCTION CONTRACT
1.1.10 The Construction Phase will commence with the
award of the Construction Contract and will terminate
when the final Certificate for Payment is issued to the
Owner.
1.1.11 The Architect shall provide Administration of the
Construction Contract as set forth in Articles 1 through 14
inclusive of the latest edition of AIA Document A201, General Conditions of the Contract for Construction, and the
extent of his duties and responsibilities and the limitations
of his authority as assigned thereunder shall not be modified without his written consent.
1.1.12 The Architect, as the representative of the Owner
during the Construction Phase, shall advise and consult
with the Owner and all of the Owner's instructions to the
Contractor shall be issued through the Architect, The
Architect shall have authority to act on behalf of the
Owner to the extent provided in the General Conditions
unless otherwise modified in writing.
1.1.13 The Architect shall at all times have access to
the Work wherever it is in preparation or progress,
1.1.14 The Architect shall make periodic visits to the
site to familiarize himself generally with the progress and
quality of the Work and to determine in general if the
Work is proceeding in accordance with the Contract Documents. On the basis of his on-site observations as an
architect, he shall endeavor to guard the Owner against
defects and deficiencies in the Work of the Contractor.
The Architect shall not be required to make exhaustive
or continuous on-site inspections to check the quality or
quantity of the Work. The Architect shall not be responsible for construction means, methods, techniques, sequences or procedures, or for safety precautions and
programs in connection with the Work, and he shall not
be responsible for the Contractor's failure to carry out the
Work in accordance with the Contract Documents.
1.1.15 Based on such observations at the site and on the
Contractor's Applications for Payment, the Architect shall
determine the amount owing to the Contractor and shall
issue Certificates for Payment in such amounts. The issuance of a Certificate for Payment shall constitute a representation by the Architect to the Owner, based on the
Architect's observations at the site as provided in Subparagraph 1.1.14 and on the data comprising the Application for Payment, that the Work has progressed to the
point indicated; that to the best of the Architect's knowledge, information and belief, the quality of the Work is
in accordance with the Contract Documents (subject to
an evaluation of the Work for conformance with the Contract Documents upon Substantial Completion, to the results of any subsequent tests required by the Contract Doc-
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uments, to minor deviations from the Contract Documents
correctable prior to completion, and to any specific qualifications stated in the Certificate for Payment); and that
the Contractor is entitled to payment in the amount certified. By issuing a Certificate for Payment, the Architect
shall not be deemed to represent that he has made any
examination to ascertain how and for what purpose the
Contractor has used the moneys paid on account of the
Contract Sum.
1,1,16 The Architect shall be, in the first instance, the
interpreter of the requirements of the Contract Documents and the impartial judge of the performance thereunder by both the Owner and Contractor. The Architect
shall make decisions on all claims of the Owner or Contractor relating to the execution and progress of the Work
and on all other matters or questions related thereto.
The Architect's decisions in matters relating to artistic
effect shall be final if consistent with the intent of the
Contract Documents.
1/1.17 The Architect shall have authority to reject Work
which does not conform to the Contract Documents.
Whenever, in his reasonable opinion, he considers it necessary or advisable to insure the proper implementation of
the intent of the Contract Documents, he will have authority to require special inspection or testing of any Work in
accordance with the provisions of the Contract Documents whether or not such Work be then fabricated, installed or completed.
1.1.18 The Architect shall review and approve shop
drawings, samples, and other submissions of the Contractor only for conformance with the design concept of the
Project and for compliance with the information given
in the Contract Documents.
1.1.19 The Architect shall prepare Change Orders.
1.1.20 The Architect shall conduct inspections to determine the Dates of Substantial Completion and final
completion, shall receive and review written guarantees
and related documents assembled by the Contractor, and
shall issue a final Certificate for Payment
1.1.21 The Architect shall not be responsible for the
acts or omissions of the Contractor, or any Subcontractors,
or any of the Contractor's or Subcontractors' agents or
employees, or any other persons performing any of the
Work,
1,2

PROJECT REPRESENTATION BEYOND BASIC SOV1CES

1.2.1 ff more extensive representation at the site than
is described under Subparagraphs 1.1.10 through 1.1.21
inclusive is required, and if the Owner and Architect agree,
the Architect shall provide one or more Full-Time Project
Representatives to assist the Architect.
1.2.2 Such Full-Time Project Representatives shall be
selected, employed and directed by the Architect, and the
Architect shall be compensated therefor as mutually
agreed between the Owner and the Architect as set forth
in an exhibit appended to this Agreement
1.2.3 The duties, responsibilities and limitations of authority of such Full-Time Project Representatives shall be
set forth in an exhibit appended to this Agreement
1.2.4 Through the on-site observations by Full-Time Project Representatives of the Work in progress, the Architect
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shall endeavor to provide further protection for the
Owner against defects in the Work, but the furnishing of
such project representation shall not make the Architect
responsible for construction means, methods, techniques,
sequences or procedures, or for safety precautions ind programs, or for the Contractor's failure to perform the Work
in accordance with the Contract Documents.
1J

ADDITIONAL SERVICES
If any of the following Additional Services are
authorized by the Owner, they shall be paid for by
the Owner as hereinbefore provided.
1.3.1 Providing special analyses of the Owner's needs,
and programming the requirements of the Project
1.3.2 Providing financial feasibility or other special
studies.
133
Providing planning surveys, site evaluations, or
comparative studies of prospective sites.
1.3,4 Providing design services relative to future facilities, systems and equipment which are not intended to be
constructed as part of the Project.
133
Providing services to investigate existing conditions or facilities or to make measured drawings thereof
or to verify the accuracy of drawings or other information furnished by the Owner.
13,6
Preparing documents for alternate bids or out-ofsequence services requested by the Owner.
13 J
Providing Detailed Estimates of Construction Cost
or detailed quantity surveys or inventories of material,
equipment and labor,
1.3,8 Providing interior design and other services required for or in connection with the selection of furniture
and furnishings.
133
Providing services for planning tenant or rental
spaces.
1.3.10 Making major revisions in Drawings, Specifications or other documents when such revisions are inconsistent with written approvals or instructions previously
given and are due to causes beyond the control of the
Architect.
1.3.11 Preparing supporting data and other services in
connection with Change Orders if the change in the Basic
Compensation resulting from the adjusted Contract Sum
is not commensurate with the services required of the
Architect
1.3.12 Making investigations involving detailed appraisals and valuations of existing facilities, and surveys
or inventories required in connection with construction
performed by the Owner.
1.3.13 Providing consultation concerning replacement
of any Work damaged by fire or other cause during construction, and furnishing professional services of the type
set forth in Paragraph 1.1 as may be required in connection
with the replacement of such Work.
1.3.14 Providing professional services made necessary
by the default of the Contractor or by major defects in
the Work of the Contractor in the performance of the
Construction Contract.
1.3.15 Preparing a set of reproducible record prints of
drawings showing significant changes in the Work made
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during the construction process, based on marked-up
prints, drawings and other data furnished by the Contractor
to the Architect.
1.3.16 Providing extensive assistance in the utilization
of any equipment or system such as initial start-up or testing, adjusting and balancing, preparation of operating and
maintenance manuals, training personnel for operation and
maintenance, and consultation during operation.
1.3.17 Providing Contract Administration and observation of construction after the Construction Contract Time
has been exceeded or extended by more than 30 days
through no fault of the Architect
13,18 Providing services after issuance to the Owner of
the final Certificate for Payment
1,3,19 Preparing to serve or serving as an expert witness
in connection with any public hearing, arbitration proceeding or legal proceeding.
1*3,20 Providing services of professional consultants for
other than the normal structural, mechanical and electrical engineering services for the Project
13,21 Providing any other services not otherwise included in this Agreement or not customarily furnished in
accordance with generally accepted architectural practice.

ARTICLE 2
THE OWNER'S RESPONSIBILITIES
2.1 The Owner shall provide full information regarding
his requirements for the Project
2.2 The Owner shall designate, when necessary, a representative authorized to act in his behalf with respect to
the Project. The Owner or his representative shall examine documents submitted by the Architect and shall
render decisions pertaining thereto promptly, to avoid
unreasonable delay in the progress of the Architect's work.
2.3 The Owner shall furnish a certified land survey of the
site giving, as applicable, grades and lines of streets, alleys,
pavements and adjoining property; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions,
boundaries and contours of the site; locations, dimensions
and complete data pertaining to existing buildings, other
improvements and trees; and full information concerning
available service and utility lines both public and private,
above and below grade, including inverts and depths.
2.4 The Owner shall furnish the services of a soils engineer or other consultant when such services are deemed
necessary by the Architect, including reports, test borings,
test pits, soil bearing values, percolation tests, air and
water pollution tests, ground corrosion and resistivity tests
and other necessary operations for determining subsoil,
air and water conditions, with appropriate professional
interpretations thereof,
2.5 The Owner shall furnish structural, mechanical,
chemical and other laboratory tests, inspections and reports
as required by law or the Contract Documents.
2.6 The Owner shall furnish such legal, accounting, and
insurance counselling services as may be necessary for the
Project, and such auditing services as he may require to

ascertain how or for what purposes the Contractor has
used the moneys paid to him under the Construction
Contract.
2.7 The services, information, surveys and reports required by Paragraphs 2.3 through 2.6 inclusive shall be
furnished at the Owner's expense, and the Architect shall
be entitled to rely upon the accuracy and completeness
thereof.
2.8 If the Owner observes or otherwise becomes aware
of any fault or defect in the Project or non-conformance
with the Contract Documents, he shall give prompt written notice thereof to the Architect.
2.9 The Owner shall furnish information required of him
as expeditiously as necessary for the orderly progress of
the Work.

ARTICLE 3
CONSTRUCTION COST
3.1 The Construction Cost to be used as the basis for
determining the Architect's Basic Compensation shall be
the total cost or estimated cost to the Owner of all Work
designed or specified by the Architect, which shall be
determined as follows, with precedence in the order
listed:
3.1.1 For completed construction, the total cost of all
such Work;
3.1.2 For Work not constructed, (1) the lowest bona fide
bid received from a qualified bidder for any or all of such
Work, or (2) if the Work is not bid, the bona fide negotiated proposal submitted for any or all of such Work; or
3.1.3 For Work for which no such bid or proposal is
received, (1) the latest Detailed Estimate of Construction
Cost if one is available, or (2) the latest Statement of
Probable Construction Cost.
3.2 Construction Cost does not include the compensation of the Architect and consultants, the cost of the land,
rights-of-way, or other costs which are the responsibility
of the Owner as provided in Paragraphs 2.3 through 2.6
inclusive.
3.3 Labor furnished by the Owner for the Project shall
be included in the Construction Cost at current market
rates including a reasonable allowance for overhead and
profit. Materials and equipment furnished by the Owner
shall be included at current market prices, except that
used materials and equipment shall be included as if purchased new for the Project
3.4 Statements of Probable Construction Cost and Detailed Cost Estimates prepared by the Architect represent
his best judgment as a design professional familiar with
the construction industry. It is recognized, however, that
neither the Architect nor the Owner has any control over
the cost of labor, materials or equipment, over the contractors' methods of determining bid prices, or over competitive bidding or market conditions Accordingly, the
Architect cannot and does not guarantee that bids will not
vary from any Statement of Probable Construction Cost
or other cost estimate prepared by him.
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3.5 When a fixed limit of Construction Cost is established as a condition of this Agreement, it shall include a
bidding contingency of ten percent unless another amount
is agreed upon in writing. When such a fixed limit is established, the Architect shall be permitted to determine what
materials, equipment, component systems and types of
construction are to be included in the Contract Documents, and to make reasonable adjustments in the scope
of the Project to bring it within the fixed limit. The Architect may also include in the Contract Documents alternate
bids to adjust the Construction Cost to the fixed limit.
3 3 . 1 If the lowest bona fide bid or negotiated proposal, the Detailed Cost Estimate or the Statement of
Probable Construction Cost exceeds such fixed limit of
Construction Cost (including the bidding contingency)
established as a condition of this Agreement, the Owner
shall (1) give written approval of an increase in such fixed
limit, (2) authorize rebidding the Project within a reasonable time, or (3) cooperate in revising the Project scope
and quality as required to reduce the Probable Construction Cost. In the case of (3) the Architect, without additional charge, shall modify the Drawings and Specifications
as necessary to bring the Construction Cost within the
fixed limit. The providing of such service shall be the
limit of the Architect's responsibility in this regard, and
having done so, the Architect shall be entitled to compensation in accordance with this Agreement

ARTICLE 4
DIRECT PERSONNEL EXPENSE
4.1 Direct Personnel Expense of employees engaged on
the Project by the Architect includes architects, engineers,
designers, job captains, draftsmen, specification writers
and typists, in consultation, research and design, in producing Drawings, Specifications and other documents pertaining to the Project, and in services during construction
at the site.
4.2
and
tory
and

Direct Personnel Expense includes cost of salaries
of mandatory and customary benefits such as statuemployee benefits, insurance, sick leave, holidays
vacations, pensions and similar benefits.

ARTICLE 5
REIMBURSABLE EXPENSES
5.1 Reimbursable Expenses are in addition to the Com*
pensation for Basic and Additional Services and include
actual expenditures made by the Architect, his employees,
or his professional consultants in the interest of the Project for the expenses listed in the following Subparagraphs:
5.1.1 Expense of transportation and living when traveling in connection with the Project; long distance calls
and telegrams; and fees paid for securing approval of
authorities having jurisdiction over the Project
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5.1.2 Expense of reproductions, postage and handling
of Drawings and Specifications excluding duplicate sets
at the completion of each Phase for the Owner's review
and approval.
5.1.3 If authorized in advance by the Owner, expense
of overtime work requiring higher than regular rates and
expense of renderings or models for the Owner's use.
5.1.4 Expense of computer time when used in connection with Additional Services.

ARTICLE 6
PAYMENTS TO THE ARCHITECT
6.1 Payments on account of the Architect's Basic Serv*
ices shall be made as follows:
6.1.1 An initial payment as set forth in Paragraph Ila
(Page 2) is the minimum payment under this Agreement
6.1.2 Subsequent payments for Basic Services shall be
made monthly in proportion to services performed so
that the compensation at the completion of each Phase
shall equal the following percentages of the total Basic
Compensation:
Schematic Design Phase
15%
Design Development Phase
35%
Construction Documents Phase . . . . 75%
• Bidding or Negotiation Phase
60%
Construction Phase
100%
6.2 Payments for Additional Services of the Architect as
defined in Paragraph 1.3, and for Reimbursable Expenses
as defined in Article 5, shall be made monthly upon
presentation of the Architect's statement of services rendered.
6.3 No deductions shall be made from the Architect's
compensation on account of penalty, liquidated damages, or other sums withheld from payments to contractors.
6.4 If the Project is suspended for more than three
months or abandoned in whole or in part, the Architect
shall be paid his compensation for services performed
prior to receipt of written notice from the Owner of such
suspension or abandonment, together with Reimbursable
Expenses then due and all terminal expenses resulting
from such suspension or abandonment. If the Project is
resumed after being suspended for more than three
months, the Architect's compensation shall be subject to
renegotiation*
6.5 Payments due the Architect under this Agreement
shall bear interest at the legal rate commencing sixty
days after the date of billing.

ARTICLE 7
ARCHITECT'S ACCOUNTING RECORDS
Records of the Architect's Direct Personnel, Consultant
and Reimbursable Expenses pertaining to the Project
shall be kept on a generally recognized accounting basis
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and shall be available to the Owner or his authorized
representative at mutually convenient times.

ARTICLE 11
ARBITRATION

ARTICLE 8
TERMINATION OF AGREEMENT
This Agreement may be terminated by either party upon
seven days' written notice should the other party fail
substantially to perform in accordance with its terms
through no fault of the other. In the event of termination
due to the fault of others than the Architect, the Architect shall be paid his compensation for services performed to termination date, including Reimbursable Expenses then due and all terminal expenses.

ARTICLE 9
OWNERSHIP OF DOCUMENTS
Drawings and Specifications as instruments of service
are and shall remain the property of the Architect whether
the Project for which they are made is executed or not.
They are not to be used by the Owner on other projects
or extensions to this Project except by agreement in writing and with appropriate compensation to the Architect.

ARTICLE 10
SUCCESSORS A N D ASSIGNS
The Owner and the Architect each binds himself, his
partners, successors, assigns and legal representatives to
the other party to this Agreement and to the partners,
successors, assigns and legal representatives of such other
party with respect to all covenants of this Agreement.
Neither the Owner nor the Architect shall assign, sublet
or transfer his interest in this Agreement without the
written consent of the other.

11.1 All claims, disputes and other matters in question
arising out of, or relating to, this Agreement or the
breach thereof shall be decided by arbitration in accordance with the Construction Industry Arbitration Rules of
the American Arbitration Association then obtaining unless the parties mutually agree otherwise. This agreement
to arbitrate shall be specifically enforceable under the
prevailing arbitration law.
11*2 Notice of the demand for arbitration shall be filed
in writing with the other party to this Agreement and
with the American Arbitration Association, The demand
shall be made within a reasonable time after the claim,
dispute or other matter in question has arisen. In no
event shall the demand for arbitration be made after the
date when institution of legal or equitable proceedings
based on such claim, dispute or other matter in question
would be barred by th* applicable statute of limitations,
113
The award rendered by the arbitrators shall be final,
and judgment may be entered upon it in accordance with
applicable law in any court having jurisdiction thereof.
ARTICLE 12
EXTENT OF AGREEMENT
This Agreement represents the entire and integrated
agreement between the Owner and the Architect and
supersedes all prior negotiations, representations or
agreements, either written or oral. This Agreement may
be amended only by written instrument signed by both
Owner and Architect.
ARTICLE 13
GOVERNING LAW
Unless otherwise specified, this Agreement shall be governed by the law of the principal place of business of the
Architect.
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This Agreement executed the day and year first written above.

ARCHITECT

OWNER

THE CARBON COUNTY COMMISSION
FOR CARBON COUNTY

Q^^/^Xv^C/
February 15, 1978

EHLERS AND EHLERS ARCHITECTS, INCORPORATED

c^^aUf/Uw
A. Jack Ehlers
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EXHIBIT C
AFFIDAVIT OF TIM SIMMONS

14C

JOHN E. SCHINDLER
Chief Deputy County Attorney
120 East Main
P r i c e , Utah 84501
(801) 637-4700
IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON COUNTY
STATE OF UTAH

EHLERS & EHLERS ARCHITECTS,
INC.,
Plaintiff,

,
>
j

vs.

4

CARBON COUNTY, A Public
Corporation,

\

Defendant.
)
:
COUNTY OF CARBON )

AFFIDAVIT OF TIM SIMMONS

Civil No. 15614

]

STATE OF UTAH

ss.

COMES NOW TIM SIMMONS and being duly sworn upon his oath, deposes and
s t a t e s as follows:

1. Affiant is the Court Administrator for tte Seventh Judicial
District Court in and for Carbon County, State of Utah.
2. As Court Administrator Affiant is familiar with the court facility
which houses tte Seventh District, Juvenile and Circuit Courts in and for
Carobn County, located in Price, Utah, Affiant was involved in the abovereferenced project which came to be known as the Tri-Court Complex project from
i t s inception.
3. The Tri-Court Complex facility was never intended to, nor were
plans discussed to, house f a c i l i t i e s for the Carbon County Commission or the
Carbon County j a i l .
4. The Tri-Court Complex never included plans to house f a c i l i t i e s for
the Carbon County Commission.
5. Tte Tri-Court Complex was never intended to be an extension of tte
existing Carbon County Courthouse. Said facility was to be an independent
facility to house tte three courts as hereinafter indicated.
6. Tte present facility known as tte Tri-Court Complex includes
three court rooms, one each for tte District Court, Juvenile Court and Circuit
Court. In addition, said Complex includes judges ctembers for each judge of

the above-referenced courts, secretarial and clerical staff f a c i l i t i e s and
offices for the clerks of each respective court. Also, with reference to the
Juvenile Court tte Tri-Court Complex includes office space for tte probation
officers who function, as required by statute, in conjunction with said
Juvenile Court.
Further Affiant sayeth not.
DATED this J ^ d a y of September, 1989.

LM SIiMMONS
Subscribed and sworn /(o before m t h i s

££l&^2£^=.

ffi|k

day of September, 1989#

NOTARY PUBLIC

Residing a t

-r'\^t,

U1i\h

My Commission Expires:

f)l<o,,jjQI

EXHIBIT D
AFFIDAVIT OF NORMAN PRICHARD

14D

JOHN E. SCHINDLER
Chief Deputy County Attorney
120 East Main
Price, Utah 84501
(801) 637-4700
IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON COUNTY
SrAfE OF UTAH
EHLERS & EHLERS ARCHITECTS,
INC. ,
Plaintiff,
vs.

|
,

CARBON COUNTY, A Public
Corporation,

i
)i

Dafendant.
SrATB OF UTAH

]

;»

AFFIDAVIT OF NORMAN PRICHARD

Civil No. 15614

]

)

: ss*
COUNTY OF CARBON )
COMES NOW NORMAN PRICHARD and being duly sworn upon his oath, deposes
and states, as follows:
1. Affiant is the Carbon County Clerk/Auditor. Affiant has held the
offioe of the Carbon County Clerk/Auditor sinoe Ootober 1, 1977.
2. That Affiant has reviewed the reoords of Carbon County, State of
Utah, with reference to the attachments to this Affidavit.
3. Affiant held the above-referenced office during the operative
period of time, that period being February 1, 1978, through June, 1981.
4. Affiant has attached hereto true and correct copies of the minutes
of tte Carbon County Commission concerning the Carbon County Criminal Justice
Center with reference to Commission meetings on the following dates;
a. November 14, 1977.
b. May 3, 1978.
c. November 1, 1978.
d. October 22, 1980.
e. December 15, 1980.
f. April 8, 1981.
g. June 15, 1981.

5. The records of Carbon County indicate payment to EHLERS AND EHLERS
ARCHITECT, Inc., in the sum of $56,000.00.
The Carbon County Criminal Justice Center project included f a c i l i t i e s
for the District Court, commission chambers and an expanded and remodeled j a i l
facility a l l to be a part of the existing Carbon County Courthouse.
6. The Tri-Court Complex project began in 1983. Said project was
initiated to contain courtrooms and supporting clerical and clerk f a c i l i t i e s
for the District Court, Juvenile Court and Circuit Court s i t t i n g in Price,
Carbon County, State of Utah. Said project did not contain provision for any
other facility and was intended solely to house the three aforementioned
courts.
7. Affiant was present during several discussions involving JACK
EHLERS, on behalf of EHLERS AND EHLERS ARCHITECTS, Inc., and the Carbon County
Commission. The County Commission indicated to MR, EHLERS, from the outset,
that the Carbon County Criminal Justice Center project could not proceed unless
the bond issue passed.
8. The project was presented to the public for a bond issue. The
project was rejected by a vote of 304 in favor and 1399 against. These results
were certified by the commission on June 15, 1981.
Further Affiant sayeth not.
DATED this f& day of September, 1989.

Subscribed and sworn to before me this

9

NOTARY PUBLIC

day of September, 1989.

EXHIBIT E
DEFENDANT'S MEMO IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

14E

JOHN E. SCHINDLER
Chief Deputy County Attorney
120 East Main
P r i c e , Utah 84501
(801) 657-4700

IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON COUNTY
SfATE OF UIAH
EHLERS & EHLERS ARCHITECTS,
INC.,
vs.

I
)
!
)

MEMORANDUM IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

CARBON COUNTY, A Public
Corporation,

j
]i

Civil No. 15614

Plaintiff,

Defendant.

',

INTRODUCTION
Late in 1977f the Carbon County Commission proposed the construction

of the Criminal Justice Center* To that end, an architect, the Plaintiff
herein, was contacted to move the project to a bond issue and hopefully, to
complete construction.
EHLERS AND EHLERS ARCHITECTS, Incorporated, executed a contract dated
February 1, 1978, Tte project proceeded through the i n i t i a l stages of design
and design developrrent.
The Plaintiff completed drawings necessary for the bond election,
Ttese drawings were presented by letter of February 27, 1981, from Plaintiff to
tte Carbon County Commission, The bond issue was presented to the voters of
Carbon County, A canvas of that election was made on June 15, 1981, Tte vote
was 304 in favor and 1399 against.
In February, 1985, a building board was formed to proceed with tne TriCourt Complex to house tte Carbon County facility for the District, Juvenile
and Circuit Courts,
Tte Plaintiff initiated this action in October, 1986, alleging a
breach of contract. I t Is tte Plaintiff's position that tte Tri-Court Complex
project is a continuation of tte Criminal Justice Center project and that his

contract of February 1, 1978, requires the Defendant to continue Plaintiff f s
services for the Tri-Court Complex project. As this was not done, Plaintiff
argues, Defendant has breacted i t s February 1, 1978, contract and Plaintiff is
entitled to damages.
Defendant submits, by this Motion for Summary Judgment, that the
Criminal Justice Center project ceased when tte bond issue failed, that
Plaintiff was fully paid for his services concerning that project and the T r i Court Complex is not a continuation of the Criminal Justice Center project.
Defendant, therefore, is entitled to a dismissal of P l a i n t i f f s Complaint.
UNDISPUTED FACTS
Plaintiff and Defendant entered into a contract entitled Standard Form
of Agreement Between Owner and Architect. The contract which Plaintiff asserts
as i t s basis for i t s claim is dated February 1, 1978, and is attached to the
Deposition of MR. JACK EHLERS of EHLERS AND EHLERS ARCHITECTS, Incorporated, as
Deposition Exhibit 1. Tte contract designates, the project as tte Carbon County
Criminal Justice Center.
The Carbon County Criminal Justice Center was to
include court f a c i l i t i e s , remodeling of tte j a i l and commission chambers.
(EHLERS1 Deposition, page 192.)
The Plaintiff provided services through tte schematic design phase and
tte design development phase of tte Carbon County Criminal Justice Center
project. (See paragraphs 1.1.1 and 1.1.4 of Article 1 of tte contract EHLERS' Deposition, Exhibit 1.)
Tte development drawings were presented to tte Carbon County
Commission by l e t t e r dated February 27, 1981, from Plaintiff and Defendant.
(EHLERS1 Deposition, Exhibit 8). Tte Carbon County Criminal Justice Center
project went to election on the bond issue question in 1931. The bond issue
failed (See Affidavit of NORMAN PRICHARD and attachments thereto.)
Tte project known as tte Carbon County Criminal Justice Center
provided for court f a c i l i t i e s , a remodeling and expanison of tte j a i l and
commission ctembers. (See PRICHARD Affidavit and EHLERS1 Deposition, page
19.)
Defendant's position is that upon tte failure of tte bond issue tte
Carbon County Criminal Justice Center project terminated. (PRICHARD
Affidavit.) Plaintiff was paid $5o,000 for his services to that point.
(EHLERS' Deposition, pages 72-73 and PRICHARD Affidavit,)

Plaintiff acknowledged that he was aware that the Carbon County
Criminal Justice Center project would not go forward unless the bond issue in
1981 passed. (EHLERS1 Deposition, page 58, line 22 to line 3, page 59; page
79, line 21 to line 6, page 80.)
Notwithstanding, the failure of the bond issue for tte Carbon County
Criminal Justice Center project, i t is the Plaintiff's position that the TriCourt Complex is a continuation of tte project known as the Carbon County
Criminal Justice Center. (EHLERS1 Deposition, pag* 76, line 11 to line 16.)
Trie project to construct the Tri-Court Complex was begun in 1985.
(PRICHARD Affidavit.) This project contained f a c i l i t i e s for tte District,
Juvenile and Circuit Courts of what is now know as tte Seventh Judicial
District s i t t i n g in Price, Carbon County, Utah. I t includes court rooms and
support clerical f a c i l i t i e s (SIMMONS Affidavit.) Tte services of Plaintiff
were not utilized for tte Tri-Court Complex project.
ARGUMENT

Defendant's argument can be succinctly 3tated as follows:
1. Plaintiff's claim is based on his position that tte Tri-Court
Complex project is a continuation of tte Carbon County Criminal Justice Center
project. (EHLERS' Deposition, page 76, lines 11-16.)
2. Tte Carbon County Criminal Justice Center project is not tte same
as tte Tri-Court Complex project.
3. Tterefore, Plaintiff's Complaint should be dismissed.
The Carbon County Criminal Justice Center project was an effort to
have an integrated unit encompassing commission chambers, j a i l and d i s t r i c t
court room f a c i l i t i e s as an extension to tte existing courthouse in Price. The
Tri-Court Complex houses only tte three courts and t t e i r support clerical
staff, including clerks offices. Ttere are no j a i l f a c i l i t i e s nor was i t ever
considered that tte Carbon County Commission utilize tte Tri-Court Complex
facility. (SIMMONS Affidavit.)
JACK EHLERS, tte principal of EHLERS AND EHLERS ARCHITECTS,
Incorporated, acknowledged his understanding that tte Carbon County Criminal
Justice Center project would not proceed unless tte bond issue tterefore was
successful. MR. EHLERS testified:
ff

QUESriQN:
Were you aware at that time that tte project
wouldn't go forward unless tte bond issue passed?

ANSWER:
At that time I was aware that i t would not go a t
that time, but I was always told and aware that at some time
i t would move on; therefore, I would Keep dropping in as I
went to Moab or to Emery or whatever just to touch base with
tte commissioners." (EHLERS* Deposition, page 58, line 22
to page 59, line 3}
"IHE WITNESS: I agreed, and i t ' s in your minutes and i t f s
in my l e t t e r , that if tte project was dead, instead of tte
amount due, $76,898.08, which was a l l due with the
submission of ttese drawing, I would accept in full payment
$56,000. Again, I was trying to save the county knowing of
their funds condition.
QUESTION;
proceed?

(By Mr. Schindler)

If tte project did not

ANSWER: Had died, then I would have accepted -QUESTION:

$56,000?

ANSWER: $56,000,
QUESTION: And l e t i t go?
ANSWER: And let i t go."
20 to page 80, line 6.)

(EHLERS1 Deposition, page 79, line

Plaintiff acknowledges agreeing to paynrent of $56,000 for the services
te performed on tte two phases of tte contract which were concluded. (EHLERS*
Deposition, page 51, line 7; page 38, line 6 to page 59, line 1; page 79, line
20 to page 80, line 6.) (See also PRtCHARD Affidavit and minutes atUcted.)
Plaintiff *new his services would not be necessary if tte bond issue failed,
(EHLERS1 Deposition, page 58, line 22 to page 59, line 3; page 24, lines 1223.) Plaintiff, therefore, received compensation, at an amount to which he
agreed, for tte services te rendered from February, 1978 to June, 1981,
concerning tte Carbon County Criminal Justice Center project.
P l a i n t i f f ' s claim is based on his contention that tte Carbon County
Criminal Justice Center and tte Tri-Court Compolex projects are tte same.
(EHLERS1 Deposition, page 76, lines 11-16.) Material submitted in support of
Defendant's (Motion for Summary Judgment establishes ttese projects are two
separate and distinct projects. Defendant is entitled to Judgment on tte
undisputed facts as presented.

CONCLUSION
The two projects - the Carbon County Criminal Justice Center * _ •
Complex - are not the same projects. This fact has been estaousne;! • '
Affidavits submitted in support of Defendant's Motion for Summary .'j^-TeDefendant submits that Plaintiff's Complaint, as a matter "
dismissed,
DATED this // day of September, 1989.

*~6;fcl.

JOH!f 2. SCHINDLER
ChieT Deputy COUP*
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was always told and aware that at some time ^.w * ould move o n ;

thereforef I would keep dropping in...just to touch base with the
commissioners."

EHLERS' Deposition, page 58 line 24 through page

59 line 3.
2.

The unnumbered seventh paragraph under the UNDISPUTED

FACTS section states that it is plaintiff's position that the
Tri-Court Complex is a continuation of the Carbon County Criminal
Justice Center.

That is true, but plaintiff is not claiming that

the projects were identical, and presumably defendant is not
prepared to argue that the two projects did not in fact have a
great deal in common.
3.

The above quote from Ehlers' deposition, and other

statements from Mr. Semken found on page 61 of the deposition
and quoted in detail below raise the issue of whether a contract
was revived or existed between the parties in the instant action.
ARGUMENT
DEFENDANT'S CONDUCT REVIVED THE CONTRACT
As noted above, Ehlers was aware that his contract depended
upon the bond issue that failed.

However, he was led to believe

that the contract would be revived if and when the project went
forward, as discussed supra,

Ehlers further discusses how Mr.

Semken of the Carbon County Commission called him on 8 January
1985 to tell him the project had been revived, and he states;
"It was a telephone call and, well, I hung up the
phone, and the courthouse is a go is word for word,
yes. Then he said he'd like to see me on Tuesday at
8:00, and then he went on to discuss, and I didn't
write this in, that it was a very important thing that
we get it done immediately and asked me if I could
handle a time schedule of around six weeks, and I said
you bet, and he said get the wheels rolling so I did."
2
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statute of frauds difficulties.
This is another important legal issue that must be decided
at trial, and may not be summarily dismissed.
CONCLUSION
Wherefore, plaintiff prays that the summary judgment motion
of defendant be dismissed, as the above argument makes it very
plain that there are genuine issues of material fact that remain
in the instant action, and therefore summary judgment pursuant to
URCP 56 is inappropriate at this time.

Plaintiff further prays

for its costs and legal fees in having to respond to the motion
of defendant.
DATED this

^Cj

day of October, 1989.
SPAFFORD & SPAFFORD, P.C.-

MAILING CERTIFICATE
The undersigned hereby certifies that he mailed a true copy
of the above document to John Schindler, 80 W. Main #201, Price,
UT 84501, on the date above.
y

£

4

_J£_S ,

EXHIBIT G
TRIAL COUP7 •: PULING ON MOTION
1

JMENT

RECEIVED
NOV 2 1989
Carbon County Attorney* Office
Price, Utah

IN THE SEVENTH JUDICIAL DISTRICT COURT IN AND FOR CARBON COUNTY
STATE OF UTAH
RULING ON MOTION
FOR SUMMARY JUDGMENT

I
I

EHLERS & EHLERS ARCHITECTS,
INC,
Plaintiff,

vs.
CARBON COUNTY, a Public
corporation,

Civil No. 15614

]

Defendant.
The defendant has moved the Court for summary
judgment and has submitted their Memorandum of Legal Points and
Authorities together with Affidavits,

The plaintiff has filed

its objection to the granting of the Motion.

The Court hereby

orders that the Deposition of Jack Ehlers be published for the
purpose of this ruling, and the Court has considered the
matters contained in that Deposition.
In its Memorandum, the plaintiff accepts the
undisputed facts as stated by the defendant in their Memorandum
except for two unimportant aspects.

Based upon those accepted

undisputed facts, and the Affidavit submitted, and the matters
contained in the Deposition of Mr, Ehler, the Court finds that
the Contract entered into by the plaintiff and the defendant on
February 1, 1978 covering the Carbon-County Criminal Justice
Center was completely performed by the parties and was
terminated.

The Court further finds that the Tri-Court Complex
project begun in 1985 was a different and distinct project and
had no relationship to the 1978 Agreement entered into between
the parties.
The Court further finds that there exists no
enforceable agreement between the plaintiff and the defendant,
Carbon County Commission, that authorized the plaintiff to
proceed with any work relative to the Tri-Court Complex
project, and that, therefore, the plaintiff has no cause of
action against the defendant.
The Court grants the Motion for Summary Judgment for
and on behalf of the deferdant and directs that the defendant
prepare a formal judgment in accordance with this ruling.
The defendant is further awarded its costs in this proceeding,
DATED this

/

7' day of November, 1989.

(2)

CERTIFICATE OF MAILING

I hereby certify that I mailed true and correct copies of
the foregoing

RULING ON MOTION FOR SUMMARY JUDGMENT

by

depositing the same in the United States Mail, postage prepaid,
to the following:
Earl S. Spafford
L. Charles Spafford
SPAFFORD & SPAFFORD
Attorneys at Law
311 South State Street, Suite 380
Salt Lake City, UT
84111
John E. Schindler
Chief Deputy County Attorney
Carbon County Courthouse
Price, UT
84603
DATED this

/V-

day of November, 1989

Secretary

EXHIBIT H
DEFENDANT'S REPLY MEMO REGARDING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

14H

JOHN E. SCHINDLER
Chief Deputy County Attorney
120 East Main
P r i c e , Utah 84501
(801) 637-4700

IN THE SEVENTH JUDICIAL DISTRICT COURT OF CARBON COUNTY
STATE OF UTAH
EHLERS & EHLERS ARCHITECTS,
INC.,
vs.

j
I
])
]I

DEFENDANT'S REPLV MEMORANDUM
REGARDING DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

CARBON COUNTY, A Public
Corporation,

|
]

Civil No. 15614

Plaintiff,

Defendant.

]
INTRODUCTION

P l a i n t i f f has submitted a Response Memorandum concerning defendant's
Motion for Summary Judgment.

Defendant submits t h i s Memorandum to Reply to the

argunrent advanced by P l a i n t i f f .

Plaintiff does not take issue with the Undisputed Facts as presented
by Defendant in i t s Memorandum in Support. Plaintiff, however, supplements
these facts. Plaintiff states he "is not claiming that the projects were
identical". (Plaintiff's Memorandum, paragraph 2, page 2). Plaintiff also
argues the Defendant is entitled to damages either under a tteory of
detrimental reliance or the defendant is estopped to deny the existence of a
new contract.
ARGUMENT - POINT I
Defendant will examine P l a i n t i f f ' s arguments beginning with the
estoppel argument, Tte oase of Utah State University of Agriculture and
Applied Science v, Sutro and Co., 646 P2d 715 (Utah 1932) states the general
rule concerning estoppel against a governmental entity. The Court stated the
general rule that an estoppel argument is not available against a governmental
entity.

There are tirres, however, when estoppel is available. These
exceptions are discussed by Justice Crockett, writing on behalf of the Court,
at page 719 of the Opinion. We need not address these exceptions because
Plaintiff, by his own testimony acknowledged the need to obtain a firm "go
ahead" commitment from the Defendant when the Tri-Court Complex project began.
A review of the P l a i n t i f f ' s testimony from page 61 to 67 reveals that
Plaintiff cannot meet the elements of estoppel. In particular, P l a i n t i f f ' s
statement on page 63 reveals precisely what Plaintiff was thinking after f i r s t
hearing that the Tri-Court Complex was to begin. Plaintiff testified, M ...of
course, we were waiting for the final go ahead to s t a r t drawing.1' (EHLERS1
Deposition, page 63, line 16-17).
This testimony indicates Plaintiff was aware te would need formal
approval and instruction to proceed from the Carbon County Commission.
To assert estoppel one must show a material misstatement of fact upon
which the party asserting the estoppel has relied. Coleman v. Coleman, 743
P2d 782 (Ut App. 1987) Tte Plaintiff ha3 shown neither. In fact, the
P l a i n t i f f ' s testimony, as quoted above, indicates Plaintiff did not rely on
statements purportedly made by LEE SEMKEN, Carbon County Commission
Chairman J
Further, estoppel is based on an objective test - what would a
reasonable person conclude under the circumstances, Larson v. Wycoff, 624
P2d 1151 (Utah 1981). Is i t reasonable for Mr. EHLERS to rely on one telephone
call from tte chairman of a county commission to incur costs of 64,000 plus
dollars on a project which will cost many thousands of dollars? Defendant
submits not.
Therefore, the estoppel argument advanced by Plaintiff is not viable.
POINT II
Plaintiff argues he relied on the statement by Commissioner SEMKEN,
incurred costs therefrom and i s , therefore, entitled to reliance damages.
This argument also lacks merit.

' Defendant will accept as true the testimony of Plaintiff concerning these
purported statements of LEE SEMKEN. Defendant does not intend to imply, nor
does Defendant concede that these statements were made by Commission SEMKEN.
In fact, Defendant believes Commissioner SEMKEN's testimony at t r i a l will be
the opposite.

Utah Code Annotated, Section 17-5-5, 1987, in part, states, "Not less
than two members (of the County Commission) shall constitute a quorum for the
transaction of business, and no act of the board shall be valid or binding
unless two members concur therein,"
The Plaintiff had a history of extensive Involvement with governmental
entities. (See Ehlers 1 Deposition, page 9, lines 16-25).
Plaintiff was aware he would need Commission approval to proceed with
the project. That is why Mr. EHLERS, without solicitation and not In response
to a direct question, stated, at page 63 of his Deposition, "...of course, we
were waiting for the final go ahead to s t a r t drawing."
Pursuant to Utah Code Annotated, Section 17-5-5, 1987, two members of
the Commission must concur to constitute a valid and binding act of the
Commission. Plaintiff does not submit to the Court any fact supporting his
argument of detrimental reliance. The Plaintiff has not because he cannot.
The Plaintiff knew he must obtain "the final go atead". As this approval was
nawev given, P l a i n t i f f ' s argument of detrimental reliance must f a l l .
POINT III
Before concluding this Reply we must discuss Plaintiff's statement in
paragraph 2 of page 2 of his Response.
Defendant submitted the Affidavits of NORMAN PRICHARD and TIM SIMMONS
In support of i t s Motion for Summary Judgrrent. Plaintiff has submitted no
Affidavits or other material to supplement his Deposition testimony. The
Affidavits of Mr. PRICHARD and Mr. SIMMONS, as well as the testimony of
Mr. EHLERS in his Deposition, substantiate tte- fact that tte Carbon County
Criminal Justice Center and the Tri-Court Complex are separate and distinct
projects.
Contrary to tte Plaintiff's assertion in paragraph 2 of page 2 of his
Response, tte Defendant does argue that ttese two projects did not have a great
deal in common. The Carbon County Criminal Justice Center project included
f a c i l i t i e s for the District Court, Commission Chambers and j a i l . (See PRICHARD
Affidavit, paragraph 5 and EHLERS Deposition, page 19, lines 13-19)- Tte T r i Court Complex project was specifically for tte three courts of what is now tte
Seventh Judicial Court. Tte difference is extensive. Tte Carbon County
Criminal Justice Center project considered only one court room wtereas tte I r i Court Complex project involved three court rooms. Tte Carbon County Criminal

Justice Center project did not consider support staff for the three courts as
did the Tri-Court Complex project* The Carbon County Criminal Justice Center
project made provision for commission chambers and j a i l - these f a c i l i t i e s
were new^v a part of the Tri-Court Complex. The Tri-Court Complex was intended
as an independent facility not as a reradel and add-on as was the plan for the
Carbon County Criminal Justice Center project.
Therefore, tte project which involved tte Plaintiff (the Carbon County
Criminal Justice Center project) was not revived; nor was i t resurrected with
minor changes as argued by the Plaintiff.
If the P l a i n t i f f ' s position herein were accurate Carbon County would
be required to hire the Plaintiff when the Commission Chamber was redone as a
Commission Chamber was part of his project; Carbon County would be required to
hire the Plaintiff if a j a i l were constructed as thi3 was part of his project.
Plaintiff made no claim against Carbon County wten the old District Court room
was redone for a new Commission Chamber.
Defendant submits the Plaintiff's position is incongruous and lacKS
legal basis. Defendant testified, as previously indicated, he considered the
project concluded upon payrrent of the $56,000 and the failure of the bond
issue.
CONCLUSION
Defendant's Motion for Summary Judgment should be granted. The
Plaintiff knew the extent of hi3 involverr*ant concerning the Carbon County
Criminal Justice Center project. The Plaintiff testified, "I was paid the
$56,000 up to the time of putting the job out for bond issue, and had the
project stopped then we were square." (EHLERS1 Deposition, page 54, line 2022). Again, Plaintiff testified,
"ANSWER:

I agreed to take $56,000.

I'm always a softie.

QUESTION: With the understanding t t e t if the project
proceeded then you would be paid more and in accordance with
the contract?
ANSWER: That is correct. And I stopped by
to time when I was on the way to other work
was going, see if1 anything had happened, I
touch." (EHLERS Deposition, page 39, line

)reva from tinre
to see how i t
stayed in
1-7).

The undisputed facts are that tte Plaintiff was paid for tte services

he performed for the Defendant concerning the Carbon County Criminal Justice
Center project; that the Carbon County Criminal Justice Center project
terminated when the bond issue failed; and that the Tri-Court Complex project
was not a continuation of the Carbon County Criminal Justice Center project.
Based on these undisputed facts the Defendant is entitled to Judgment.

DATED this

^ 1 day of

O^M

,.1989,

JOHOf y SCHINDLER
Chief Deputy County Attorney
CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the
foregoing Defendant's Reply Memorandum Regarding Defendant's Motion for Summary
Judgment, postage prepaid, on this '>Q day of (ujt t . ' l .
, 1939, to: Chase
Kimball, SPAFPORD & SPAFFORD, 425 East 100 South, Salt Lake City, Utah, 84111.

MADALENE C. WILLIAMS, Secretary

